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1996 ANNUAL REPORT

OF THE

KANSAS COMMISSION ON JUDICIAL QUALIFICATIONS

COMMISSION MEMBERS: Term Expires
Mikel L. Stout - Chair 2000
David J. Waxse - Vice-Chair 1997
Chief Judge J. Patrick Brazil 1999
Ray Call 1998
Judge Kathryn Carter 1997
Robert A. Creighton 1998
Judge Theodore B. Ice 1998
Judge James W. Paddock 2000
Carol Sader 2000

Supreme Court Liaison
Justice Fred N. Six

Commission Staff
Carol Gilliam Green, Secretary
Carol J. Deghand, Office Manager

Commission Office

Kansas Judicial Center, Room 374
301 SW Tenth Avenue
Topeka, Kansas 66612-1507
Telephone: (913) 296-3229
Fax: (913) 296-1028
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COMMISSION MEMBERS

] :
(| et
2

*

s

(|

(Seated 1. to r.) Mikel L. Stout, Carol Sader, Judge Kathryn Carter, Ray Call
(Standing 1. to r.) Robert A. Creighton, Judge Theodore B. Ice, David J. Waxse,
Judge James W. Paddock, Chief Judge J. Patrick Brazil
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BIOGRAPHIES

MEMBERS WHO SERVED DURING 1996

The Honorable J. Patrick Brazil was appointed to the Kansas Court of Appeals in December 1985, and
became Chief Judge June 1, 1995. He was a state district judge from 1972 until the appellate court
appointment and a municipal judge at Eureka, Kansas, from 1970 to 1972. Judge Brazil maintained a
general law practice in Pratt and later Eureka, until his appointment to the judiciary in 1972. He
attended Chanute Junior College (now Neosho County Community College) and received a B.S.B.A.
from Rockhurst College. He received a ].D. from Washbumn University School of Law in 1962. Judge
Brazil is a former member of the Kansas Continuing Legal Education Commission and a past president of
the Kansas District Judges' Association. He currently serves on the Kansas Judicial Council. He has been
a member of the Commission on Judicial Qualifications since 1984, chairing the Commission from
February 1991 to February 1994.

Ray Call, a lay member of the Commission, retired December 31, 1995, as Executive Editor and editorial
writer for the Emporia Gazette in Emporia, Kansas. He attended Coffeyville Junior College and
Emporia State University and taught elementary school briefly before embarking on a career in
journalism. Call is a member of the Vestry at St. Andrew's Episcopal Church. He is involved in the
Chamber of Commerce centennial project and a board member for Kids Voting Kansas in Lyon County.
He also serves as board member for the restoration project of the Granada Theater in Emporia. Call has
been a member of the Commission since October 1993.

The Honorable Kathryn Carter, a district magistrate judge from Concordia, Kansas, received her B.A.
from the University of Kansas in 1973 and her Juris Doctorate in 1986. She was a solo law practitioner in
the Jamestown-Concordia area in 1986-87 before she became a district magistrate judge in 1987. Judge
Carter is noted for her work assisting children and was a founding member of Cloud County Planning
Council, a multi-agency coalition formed to address needs of at-risk children. She is also a founding
member of the Association for Academic Enrichment, a parent association supplementing primary
school education, and an advisory board member of Kansas Action for Children. Judge Carter was
appointed to the District Magistrate Judges' Certification and Education Committee by the Kansas
Supreme Court in 1994. She became a member of the Commission in January 1993.

Robert A. Creighton, lawyer member of the Commission, practices in Atwood, Kansas, with the firm of
Brown, Creighton and Peckham. He is also president of Flagler Bankshares, Inc., owner of The First
National Bank of Flagler, Colorado. Creighton received his B.A. from the University of Kansas in 1956
and his law degree in 1960. He served as Rawlins County Attorney from 1961-1967 and as Atwood City
Mayor from 1984-1991. Board appointments include the Kansas Board of Regents (Chairman 1990-1991),
Kansas Hospital Closure Commission (Chairman), League of Kansas Municipalities Governing Body,
Atwood Second Century Development Fund, Rawlins County Hospital Board (past Chairman), Atwood
City Library Board (present Chairman), and the Atwood Jayhawk Theater Board. Civic activities
include Greater Northwest Kansas, Inc., (founder and past President), Mid American Masters
Association (founder and past President), Atwood Rotary (past President), Atwood Chamber of
Commerce (past President), and KU Alumni Association Advisory Board. He was appointed to the
Comumission on Judicial Qualifications in July 1994.
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David J. Waxse, lawyer member of the Commission, practices in Overland Park, Kansas, with the firm
of Shook, Hardy & Bacon L.L.P. He received a B.A. from the University of Kansas in 1967 and a Juris
Doctorate from Columbia University in 1971. He served as Municipal Judge of the City of Shawnee from
1973 - 1980. Waxse, in his career, has lectured on employment law and other topics at the University of
Kansas, the University of Missouri at Kansas City, Washburn Law School, the Kansas Bar
Association, the Kansas City Metropolitan Bar Association, National Association of College and
University Attorneys, and Council on Education in Management. He is a co-author of Kansas
Employment Law (1985), Litigating Employment Law Cases (1987), and Kansas Employment Law
Handbook (1991). Waxse is Vice President and an elected member of the Board of Governors of the
Kansas Bar Association and a member of the American Bar Association, Johnson County Bar
Association, Kansas City Metropolitan Bar Association, and American Employment Law Council. He
also served as a member of the Civil Justice Reform Act Advisory Committee for the United States
District Court for the District of Kansas. Waxse became a member of the Commission in October 1992.

SECRETARY TO THE COMMISSION

Carol Gilliam Green, by Supreme Court Rule, has served as Secretary to the Commission since her
appointment as Clerk of the Kansas Appellate Courts in September 1991. Prior to that appointment she
served as research attorney to Chief Justice Alfred G. Schroeder and as Director of the Central
Research Staff for the Kansas Court of Appeals. Ms. Green received her J.D. degree from Washburn
University School of Law, magna cum laude, in May 1981. She also holds a Master of Arts in English
from the University of Missouri at Columbia. She was a member of the Kansas Continuing Legal
Education Commission from its inception in 1985 until 1993, serving as chair from 1991-1993. She serves,
by Supreme Court Rule, as Secretary to the Client Protection Fund Commission and by Supreme Court
appointment as a member of the Board of Examiners of Court Reporters. She is past chair of the Kansas
Bar Association Public Information Committee and currently chairs the Handbook Subcommittee of the
CLE Committee. Ms. Green edited the second edition of the Kansas Appellate Practice Handbook and
received a KBA Outstanding Service Award in 1995.
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Commission from another source. Use of the standard con laint form is
encouraged but not mandatory. If the complaint received is of a general nature,
the Commission's secretary will request further specifics.

In addition to citizen complaints, the Commission may investigate
matters of judicial misconduct on its own motion. Referrals are also made to the
Commission through the Office of Judicial Administration and the Office of the
Disciplinary Administrator.

Referrals are made through the Office of Judicial Administration on
personnel matters involving sexual harassment. The Kansas Court Personnel
Rules provide that, if upon investigation the Judicial Administrator finds
probable cause to believe an incident of sexual harassment has occurred
involving a judge, the Judicial Administrator will refer the matter to the
Commission on Judicial Qualifications. See Kansas Court Personnel Rule
10.4(e).

The Disciplinary Administrator refers complaints to the Commission if
investigation into attorney misconduct implicates a judge. There is a reciprocal
sharing of information between the two offices.

Commission Review and Investigation

When written complaints are received, all are mailed to the
Commission for review at its next meeting. The Commission usually meets
every other month but monthly meetings are scheduled if the agenda requires.
In the interim, if it appears that a response from the judge would be helpful to
the Commission, the secretary may request the judge to submit a voluntary
response. With that additional information, the Commission may be able to
consider a complaint and reach a decision at the same meeting.

All complaints are placed on the Commission's agenda, and the
Commission determines whether they will be docketed or remain undocketed.
A docketed complaint is given a number and a case file is established.

Undocketed complaints are those which facially do not state a violation
of the Code; no further investigation is required.

£ pealable matters constitute the majority of the undocketed
complaints and arise from a public misconception of the Commission's
function. The Commission does not function as an appellate court. Examples of
appealable matters which are outside the Commission's jurisdiction include:
matters involving the exercise of judicial discretion, particularly in domestic
cases; disagreements with the judge's application of the law; evidentiary or
procedural matters, particularly in criminal cases; and allegations of abuse of
discretion in sentencing.

14
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COMMISSION ON JUDICIAL QUALIFICATIONS
January 1, 1996 - December 31, 1996

TOTAL NUMBER OF INQUIRIES 356
RULES AND COMPLAINT FORMS MAILED 250
NUMBER OF COMPLAINTS RECEIVED 129
NUMBER OF COMPLAINTS DOCKETED 37

DOCKETED COMPLAINTS PENDING ON JANUARY 1, 1996 11

DISPOSITION OF DOCKETED COMPLAINTS

Dismissed. Complainant did not 2
provide corroborating evidence.

Dismissed after investigation 22
Dismissed after investigation with 8
caution

Letter of informal advice issued 4
Dismissed while in lititgation 1
Public Cease and Desist Order issued 1
Complaint dismissed in view of judge's 1
resignation

Findings of Fact, Conclusions of Law, and 1

Recommendations made to the Supreme Court
(The judge resigned before the case was heard by the Court.)

Pending on December 31, 1996 9
491

POSITION OF JUDGE AGAINST WHOM COMPLAINT WAS FILED

District Judge 23

District Judge, Retired 1

District Magistrate 8 (3 are law trained)

Municipal Judge 4 (2 are law trained)

Hearing Officer 1 (law trained)

362

1 Two dispostions resulted from a single complaint.

2 In several instances, more than one complaint was filed against the same judge.

e
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EXAMPLES OF CONDUCT FOUND TO BE PROPER
OR OUTSIDE THE COMMISSION'S JURISDICTION

No violation was found when a judge conducted a hearing by telephone conference for the
purpose of facilitating pre-trial procedure.

An allegation of bias was not proven, nor was the judge thought to be leading the witness,
when the judge asked the complainant's ex-husband if he planned to file for residential
custody of the couple’s son.

While the Commission did not necessarily agree with the judge's choice of words in a bond
hearing when the judge said, "I know you to be a person of your word," the Commission
recognized the fact that the judge must evaluate the defendant's reliability in making a
determination with respect to bond.

No violation was found when a judge refused to set a hearing to modify a journal entry.
The judge instructed counsel to circulate the journal entry pursuant to Supreme Court Rule
170.

An allegation of judicial bias because the judge allegedly knew the witness was
unfounded. The witness had lived next door to the judge seventeen years prior to the
instant hearing and was not recognized by the judge.

A litigant felt the judge took his children from him when the judge permitted the litigant's
former wife to move to another country, thus making it almost impossible for him to have
the court visitation he was awarded. This is an appealable issue.

While it appeared to a pro se litigant that the judge was giving legal advice to opposing
counsel having difficulty obtaining litigant's signature, the judge was merely setting the
time litigant would have to sign the journal entry before it was filed.

22
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EXAMPLES OF CONDUCT
FOUND TO BE IMPROPER

Findings of Fact, Conclusions of Law, and Recommendations were submitted to the
Supreme Court regarding a judge who displayed conduct inappropriate to judicial office by
actions resulting from intoxication. The judge also displayed injudicious temperament in
the courtroom.

No action was taken against a judge who failed to cooperate with the Office of Judicial
Administration in filing certification of continuing legal education due to the judge's
resignation and a promise that he will not seek re-election or accept judicial appointment in
the future.

A judge was informally advised it would be better practice to inform the parties on the
record if a relationship exists between any member of the judge's staff and a party to the
litigation or one closely associated with a party. Parties should also be advised of the
procedure to formally request recusal.

Two judges were cautioned against making statements outside the courtroom regarding
pending matters.

A judge was cautioned regarding ex parte communications.

A judge was cautioned regarding an inappropriate comment to the jury regarding fault for
failure to conclude by a certain time.

A judge was cautioned that ex parte restraining orders should be carefully reviewed to
ensure that the canons are not violated.

A judge who requires both attorneys and clients to appear on each routine motion was
reminded that the circumstances of an individual case may warrant departure from that
practice.

A public cease and desist was issued to a retired district judge for driving while under the
influence of alcohol.

In a complaint stemming from a case involving a suit by a hospital, a judge was informally
advised that it would be a better practice to disclose on the record any relationship to
parties in the case, including service on the founding board of one of the hospital's sister
corporations.

A judge was cautioned regarding making argumentative remarks to a litigant following
adjournment.

The Commission agreed with the judge that, in retrospect, the judge's name should not
have been included as a special guest in an open-house invitation issued by a local law
firm.

In a complaint regarding delay, the judge's attention was directed to Supreme Court Rule
166 which requires that the Judicial Administrator be notified when a matter is not decided
within ninety days after final submission.

A judge was cautioned to adhere to the ~ mnon 3B(7) and con entary regarding
independent investigation.

e ———)]
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APPENDICES
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The Supreme Court found violations of Canons 3 A. (3) and (4) and
imposed public censure.

In re Dwyer, 223 Kan. 72, 572 P.2d 898 (1977).

A judge of the: Court of Common Pleas of Sedgwick County was found
to lack patience, courtesy, dignity, and the appearance of fairness and objectivity.
A course of conduct was established which demonstrated an intemperate,
undignified, and discourteous : itude toward and treatment of litigants and
members of the public who came before the judge.

The Supreme Court found the judge had violated Canons 3 A. (2), (3),
and (4). The court imposed public censure.

In re Miller, 223 Kan. 130, 572 P.2d 896 (1977).

A judge of the district court asked a judge of the county court to dismiss
a ticket of an acquaintance of the judge. When the judge of the county court
declined, the judge of the district court inquired whether the fine could be
reduced. The judge of the county court again declined; whereupon, the judge of
the district court remarked, "Well, I guess that is one favor I don't owe you."

The Supreme Court found violations of Canons 2 A. and 2 B. which
exhort a judge to avoid impropriety and the appearance of impropriety. The
court ordered public censure.

In re Hammond, 224 Kan. 745, 585 P.2d 1066 (1978).

A judge of the district court was found to have demanded sexual favors
of female employees as a condition of employment.

The Supreme Court found violations of Canons 1, 2 A. and 3 B. (4).
Noting that the judge's retireme due to disability made suspension from duty
or removal from office unnecess: 7, the court ordered public censure.

In re Rome, 229 Kan. 195, 623 P.2d 1307 (1981).

An associate district judge was found to lack judicial temperament as
evidenced by his actions in the following regard. The judge acted in | manner
that did not promote public confidence in the integrity and impartia..ty of the

e
28
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Appendix B

Five-Year Sumi iry of Complaints Received and Docketed

COMPLAINTS RECEIVED
1992 1993 1994 1995 1996
150 |
|
125
100
75
50
25
82 111 113 133 129
COMPLAINTS DOCKETED
1992 1993 1994 1995 1996
50 !
f
|
40
30
20
10
0
14 40 42 40 37

31
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Appendix E

COMMISSION PROCEDURES
RECEIPT OF COMPLAINT THROUGH FORMAL PROCEEDINGS

Complaint Received or Referred;
Commission’s Own Motion

Commission Review I—-—

Not Docketed
Response to Complainant Docketed
: I 1 : |
Assign to Subcommittee Assign Examiner Ask Judge for
to Investigate Further Information
|
|
—ommission Votes |
f I _ I
To Dismiss| |To Issue 0 Issue Letter of To Issue
Caution Letter Informal Advice Cease and Desist
|
CONFIDENTIAL Judge Accepts [Judge Rejects
S U PR R
l I l
Public Disclosure| | Commission Institutes| | To Institute
PUBLIC If the Order So Formal Proceedings Formal Proceedings
Specifies I L

| rormai meaning sefore Commussion |

| |
|Charges Not Proved | Charges Proved

Dismiss |

I

Admomsnment| |Issue an Order of Rgcqmmendation to Supreme Court:
by Commission| |Cease and Desist | | Discipline or Compulsory Retirement
(See Appendix F)

No recommendation
to Supreme Court

Dismiss

35
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Appendix F

PROCEEDINGS BEFORE THE SUPREME COURT

REVIEW OF COMMISSION FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS

Commission Recommends Discipline
(public censure, suspension, removal
om office) or Compulsory Retirement

Respondent files statement that Respondent Files Exceptions
\ Clerk Orders Transcript
Case Submitted to Supreme Court |
Merit
on Yients Respondent Files Brief

Court Rejects, Modifies, or

Accepts Recommendations and Commission Files Brief

36

|
|
no exceptions will be taken T |
Orders Discipline |
Case Heard on Merits
by Supreme Court
Proceedings Referred back Recommendations Disciplineor ‘
Dismisse to Commission Rejected gg‘lilgr’:ésory Retirement
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